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OPI NI ON
M NZNER, Justi ce.

{1} This case concerns the authority of the Secretary of

t he New Mexi co Human Services Departnent to restrict funding
for nedically necessary abortions under the State's Medicaid
program The Secretary appeals the district court's order
permanent|ly enjoining the Departnment fromenforcing a rule
that prohibits the use of state funds to pay for abortions
for Medicaid-eligible wonen except when necessary to save
the life of the nother, to end an ectopi c pregnancy, or when
the pregnancy resulted fromrape or incest. Under the
district court's order, the Departnent nust allow the use of
state funds to pay for abortions for Medicaid-eligible wonen
when they are nedically necessary. Under the court's order,
an abortion is "nedically necessary"” when a pregnancy
aggravates a pre-existing condition, nmakes treatnent of a
condition inpossible, interferes with or hanpers a

di agnosi s, or has a profound negative inpact upon the

physi cal or nental health of an individual.

{2} The Court of Appeals certified the appeal to this Court
because it presented a significant question of |aw under the
New Mexico Constitution. Based on the independent grounds
provi ded by the Equal Rights Amendnent to Article |1,
Section 18 of our state constitution, we affirmthe district
court's order. New Mexico's Equal Ri ghts Anendnent requires
a searching judicial inquiry to determ ne whether the
Department’'s rule prohibiting state funding for certain

medi cal | y necessary abortions denies Mdicaid-eligible wonen
equality of rights under law. W conclude fromthis inquiry
that the Departnent's rule violates New Mexico's Equal

Ri ght s Arendnent because it results in a programthat does
not apply the sane standard of nedi cal necessity to both nen
and wonen, and there is no conpelling justification for
treating nmen and wonen differently with respect to their

medi cal needs in this instance. The district court did not
exceed its authority in providing a renmedy for this
constitutional violation by enjoining the Departnment from



enforcing its rule and requiring the Departnent to apply the
standard of nedical necessity in a nondiscrimnatory manner
in this case.

{3} As an alternative basis for affirmng the district
court's order, Plaintiffs argue that a woman's right to
reproductive choice is anong the inherent rights guaranteed

by Article Il, Section 4 of the New Mexico Constitution, and
that the Departnent's rule unlawfully infringes upon this
right because it favors childbirth over abortion. It is

unnecessary for us to reach the broader questions raised by
this argunent, however, because we decide this appeal based
upon the Department's violation of the Equal Rights
Amendnent to Article Il, Section 18 of our state
constitution. Thus, our discussionis |limted to the
protection afforded by New Mexico's Equal Ri ghts Amendnent
in the situation where the Departnment has el ected to provide
medi cal assistance to needy persons in this state.

{4y W begin with a review of the factual and | egal

devel opnents that led to this appeal. For many years, both
federal and state | aw have provided funding for persons to
obtai n medi cal assistance when they neet certain criteria
based on financial and nedical need. At the federal |evel,
Title XIX of the Social Security Amendments of 1965, 42

U S C 88 1396 to 1396v (1994 & Supp. Il 1996), establishes
a program commonly known as "Medicaid,"” for the purpose of
provi ding federal financial assistance to states that choose
to participate. Under the program the federal governnent
pays a percentage of the total cost that a participating
state incurs in providing certain categories of nedical care
and services to needy persons. See 42 U.S.C. § 1396b(a),
1396d(b)(1). Wiile a state's nedi cal assistance plan nust
contain a nunber of required elenents in order to qualify
for federal funding, see Hern v. Beye, 57 F.3d 906, 910
(10th Gr. 1995), "Title XI X does not obligate a
participating State to pay for those nmedical services for

whi ch federal reinbursenent is unavailable,” Harris v.

McRae, 448 U.S. 297, 309 (1980).

{5} Except in cases of rape or incest, or when necessary to
save the life of the nother, abortions are anong the nedical
services for which federal funding is unavail abl e under a
provi sion of federal |aw known as "the Hyde Amendnent." See
Departments of Labor, Health and Human Servi ces, and
Educati on, and Rel ated Agenci es Appropriations Act of 1995,



Pub. L. No. 103-333, § 509, 108 Stat. 2539, 2573 (1994).1
However, "[a] participating State is free, if it so chooses,
to include in its Medicaid plan those nedically necessary
abortions for which federal reinbursenent is unavailable.”
Harris, 448 U S. at 311 n. 16.

{6} Section 27-2-12 of New Mexico's Public Assistance Act,
NMSA 1978, 8§ 27-2-12 (1993), authorizes the Medical

Assi stance Division of the Human Servi ces Departnent to

i ssue regul ations regarding the provision of nedical

assi stance to persons eligible for public assistance
prograns under the federal Social Security Act. Pursuant to
Section 27-2-12, the Departnent issued a rule, known as
"Rule 766," that restricted the availability of abortions
under the State's nedical assistance plan. In response to
concerns about its constitutionality, the Departnment revised
Rule 766 in 1994 to expand the availability of abortions
under the State's nedical assistance plan. The revised rule
al l oned the use of state funds to provide abortions for

Medi cai d-el i gi bl e wonen when they are nedically necessary.
See Pregnancy Term nation Procedures, N.M Human Servs.
Dep't, Med. Assistance Div. Reg. 766, 5 NM Reg. 1632 (Dec.
15, 1994, prior to 1995 anendnent). The 1994 rul e defi ned
an abortion as "nedically necessary” when a pregnancy
"aggravates a pre-existing condition, nmakes treatnment of a
condition inpossible, interferes with or hanpers a

1Wwe note that the Hyde Amendment is not “ permanent legislation” but rather part of a
statute appropriating funds for certain departments of the federal government for one fiscal year.
See Dalton v. Little Rock Family Planning Servs., 516 U.S. 474, 477 (1996) (per curiam).
However, all versions of the Hyde Amendment subsequent to the district court’ s order have
retained essentially the same restrictions. See Omnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. No. 104-134, § 508, 110 Stat. 1321, 1321-243 (1996);
Omnibus Consolidated Appropriations Act of 1997, Pub. L. No. 104-208, § 508, 110 Stat. 3009,
3009-269 (1996); Balanced Budget Act of 1997, Pub. L. No. 105-33, § 2105(c)(1), (7), 111 Stat.
251, 561, 562-63 (1997). The question of the temporal scope of the district court’ s order is not
before us.




di agnosi s, or has a profound negative inpact upon the
physi cal or nental health of an individual." Id. Under
the 1994 rule, abortions for Medicaid recipients that net
this definition of "nmedically necessary” but did not fit
into the exceptions of the Hyde Anmendnment were paid for
exclusively with state funds.

{7y After a new Secretary was appoi nted, the Departnent
made anot her revision of Rule 766 that was scheduled to take
effect in May 1995. The 1995 rule restricted state funding
of abortions under the Departnment's nedi cal assistance
programto those certified by a physician as necessary to
save the life of the nother or to end an ectopic pregnancy,
or when the pregnancy resulted fromrape or incest. See
Pregnancy Termi nation Procedures, N.M Human Serv. Dep't,
Med. Assistance Div. Reg., 6 NM Reg. 684 (Apr. 29, 1995)
(codified at 8 NMAC 4. MAD. 766 (May 1,1995)).2 On April 21,
1995, however, Plaintiffs brought suit in the district court
to prevent the 1995 revision of Rule 766 fromtaking effect.

{8} Plaintiffs' conplaint alleged that Rule 766 viol ates
the rights of Medicaid-eligible wonen under Article Il
Sections 4 and 18 of the New Mexico Constitution. The
Department deni ed these allegations. Eugene E. Klecan filed
a notion, in which Donald Schaurete |ater joined, to
intervene as of right as a taxpayer and representative of
the potential life of the unborn. The district court
granted the notion to intervene. The Attorney General
declined to represent the Departnent and was | ater all owed
to present argunents as an am cus curi ae.

{9} On May 1, 1995, the district court granted a
prelimnary injunction to keep the 1995 revision of Rule 766
fromtaking effect. Both Plaintiffs and the Departnent
subsequently filed notions for summary judgnent and entered
stipulations of fact. On July 3, 1995, the district court
i ssued a nenorandum opi ni on concl udi ng that the 1995
revision of Rule 766 violates Article Il, Section 18 of the
New Mexi co Constitution. On this basis, the district court
granted Plaintiffs' notion for summary judgnment and made the
i njunction permanent. The Departnent appeal ed this ruling.
Kl ecan and Schaurete al so appealed. Plaintiffs cross-
appeal ed the orders allow ng Klecan and Schaurete to
intervene.® On Cctober 13, 1995, the Court of Appeals

For ease of reference, all subsequent citations to the New Mexico Human Services
Department Rules are to the New Mexico Administrative Code as amended through May 1, 1995,
unless otherwise noted.

3Plaintiffs also cross-appealed the district court’ s refusal to award attorney fees.
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certified the appeals to this Court.
.

{10} The parties raise several threshold questions that we
must answer before turning to the nerits of the district
court's ruling. First, the Departnent chall enges
Plaintiffs' standing to assert a claimon behalf of pregnant
wonen who seek nedically necessary abortions under the
State's nedical assistance program Second, Plaintiffs
chal l enge the district court rulings that all owed Kl ecan and
Schaurete to intervene as of right in this case. Third,

Kl ecan and Schaurete assert that Plaintiffs' clains nust be
di sm ssed because the doctrine of sovereign inmunity bars
them from bringing suit against the Departnent. Finally,

t he Departnent asserts that the district court's order
granting Plaintiff's notion for sunmary judgnment was

i nproper because there are disputed issues of material fact.

A

{113y Plaintiffs Curtis Boyd, MD., Lucia Ces, MD., Bruce
Ferguson, MD., and Lewis H Koplik, MD., are individua
physi ci ans who provi de reproductive health care services,

i ncludi ng abortions, to Medicaid-eligible wonen. Plaintiff
Abortion and Reproductive Health Services is a non-profit
organi zation that al so provides such services. Plaintiff

Pl anned Par ent hood of the Rio Gande is a non-profit

organi zation that provides counseling and referral on
pregnancy options, including abortion, and |oans funds for
abortions to Medicaid-eligible wonren. Plaintiff New Mexico
Ri ght to Choose/NARAL is a non-profit advocacy organi zation
wi th nmenbers who are Medicaid-eligible wonen. The
Department contends that Plaintiffs do not have standing to
bring this | awsuit because none of them are Medi cai d-

el igi ble wonren who seek a nedically necessary abortion and
were denied it due to Rule 766.

{12 In order to obtain standing for judicial reviewin New
Mexico, litigants generally must allege that they are
directly injured as a result of the action they seek to
challenge in court. See De Vargas Sav. & Loan Ass'n v.
Campbel |, 87 N.M 469, 472, 535 P.2d 1320, 1323 (1975);
Ramrez v. City of Santa Fe, 115 N M 417, 420, 852 P.2d

However, this Court granted a stay of the cross-appeal regarding Plaintiffs’ attorney fees pending
the disposition of the other issues. We do not address the issue of attorney fees in this opinion.



690, 693 (Ct. App. 1993); cf. Gty of Las Cruces v. El Paso
El ec. Co., 1998- NVSC-006, ¢ 16, 124 N.M 640, 954 P.2d 72
(noting prerequisites of "actual controversy" in declaratory
judgnment actions). Following the trend in federal standing
law articulated in Sierra Cub v. Mrton, 405 U S. 727
(1972), and United States v. SCRAP, 412 U. S. 669 (1973),
however, this requirenment is net even when the extent of the
alleged injury is slight, see Ramrez, 115 NM at 420, 852
P.2d at 693, or the allegation is made by an organi zati on on
behal f of its nmenbers, see National Trust for Historic
Preservation v. Gty of Al buquerque, 117 N M 590, 594, 874
P.2d 798, 802 (Ct. App. 1994). Moreover, New Mexico state

courts are not subject to the jurisdictional limtations
i nposed on federal courts by Article Ill, Section 2 of the
United States Constitution. See John Does | Through 111 v.

Roman Cat holic Church of the Archdi ocese of Santa Fe, Inc.,
1996- NMCA- 094, 91 25-26, 122 NNM 307, 924 P.2d 273; cf.
State ex rel. Cdark v. Johnson, 120 N.M 562, 569, 904 P.2d
11, 18 (1995) (concluding that it is within this Court's

di scretion to confer standing "‘on the basis of the

i mportance of the public issues involved.'" (quoting State
ex rel. Sego v. Kirkpatrick, 86 N M 359, 363, 524 P.2d 975,
979 (1974))).

{13} Nevertheless, the exercise of this Court's discretion
to confer standing should be guided by prudenti al

consi derations, particularly when litigants seek to assert
clainms on behalf of third parties. Cf. John Does | Through
111, 1996- NMCA-094, 9§ 25 ("The requirenments for standing
derive fromconstitutional provisions, enacted statutes and
rul es, and prudential considerations.”). Under federa
standing law, courts consider the following three criteria
in determning the right of litigants to bring actions on
behal f of third parties:

The litigant nmust have suffered an
“injury in fact," thus giving himor her
a "sufficiently concrete interest” in
the outcone of the issue in dispute; the
litigant nust have a close relation to
the third party; and there nust exi st
sone hindrance to the third party's
ability to protect his or her own
interests.

Powers v. Chio, 499 U S. 400, 411 (1991) (citations
omtted); see also Singleton v. WIIff, 428 U. S. 106, 112-16
(1976) (plurality opinion); Craig v. Boren, 429 U S. 190,
192-97 (1976). These three criteria, as applied by the
plurality in Singleton, 428 U S. at 112-18, warrant our
consideration in this case.




{14y Insofar as they are providers of abortion services to
Medi cai d-el i gi bl e wonen, Plaintiffs have both a direct
financial interest in obtaining state funding to reinburse
them for the cost of these services, see id. at 112-13, and
a close relation to the Medicaid-eligible wonmen whose rights
they seek to assert in court, see id. at 117. Insofar as
Plaintiff New Mexico R ght to Choose/ NARAL seeks to assert
the rights of its nmenbers who are Medi cai d-eligi bl e wonen
this organi zation also has a sufficiently direct interest
and a sufficiently close relationship. Cf. National Trust
for Hstoric Preservation, 117 NNM at 594, 874 P.2d at 802
(organi zation may assert claimon behalf of its nmenbers).
Further, we agree with the plurality in Singleton, 428 U S.
at 117-18, that privacy concerns and tinme constraints inpose
a significant hindrance on the ability of Medicaid-eligible
wonen to protect their own interest in obtaining nedically
necessary aborti ons. For all of these reasons, we
determ ne that Plaintiffs have standing to chall enge the
constitutionality of Rule 766 in this case.

B

{153 In the district court, Klecan and Schaurete noved to
intervene as of right under Rule 1-024(A) NVRA 1998. They
did not assert a statutory right to intervene under Rule 1-
024(A) (1), nor did they seek perm ssive intervention under
Rul e 1-024(B). Thus, we nust determ ne whether the district
court applied the correct legal standard in granting the
notion to intervene under Rule 1-024(A)(2). Cf. State v.
Elinski, 1997-NMCA-117, ¥ 8, 124 N.M 261, 948 P.2d 1209
(providing for de novo review of a discretionary decision
that is prem sed on m sapprehension of the | aw).

{16} Under Rule 1-024(A)(2), anyone who makes a tinely
application shall be permtted to intervene

when the applicant clains an interest
relating to the property or transaction
which is the subject of the action and
the applicant is so situated that the
di sposition of the action may as a
practical matter inpair or inpede the
applicant's ability to protect that
interest, unless the applicant's
interest is adequately represented by
exi sting parties.

Plaintiffs contend that Kl ecan and Schaurete's asserted
interest as taxpayers and protectors of the potential life



of the unborn is not sufficient to neet this standard. W
agree with Plaintiffs that Klecan and Schaurete fail to neet
the requirenents of Rule 1-024(A)(2).

{177 Rule 1-024(A)(2) requires a person claimng a right of
intervention to denonstrate an interest in the action "that
is significant, direct rather than contingent, and based on
a right belonging to the proposed intervenor rather than
[to] an existing party to the suit.” Cordova v. State ex
rel. Human Servs. Dep't (Inre Marcia L.), 109 N M 420,

421, 785 P.2d 1039, 1040 (Ct. App. 1989). In this respect,
the requirenents for intervention as of right seemto accord
with the general requirements for standing. Cf. Rule 1-082
NVRA 1998 (rules of civil procedure shall not be construed
to extend court's jurisdiction); Inre Marcia L., 109 N. M

at 421, 785 P.2d at 1040 (noting that Rule 1-024(A) "is

al nost identical to [Fed. R Cv. P.] 24(a)"); 6 Janes Wn
Moore et al., Moore's Federal Practice §8 24.03[2][d], at 24-
37 (3d ed. 1998) (advocating the viewthat a party who | acks
standi ng cannot intervene under Fed. R Cv. P. 24(a)).
However, while we may confer standing to decide an issue of
great public inportance, see State ex rel. dark, 120 N. M

at 569, 904 P.2d at 18, this power to confer standing "‘'does
not equate with rights of indiscrimnate intervention.'

The bounds of [Rule 1-024] are to be observed." Dom nguez
v. Rogers, 100 N.M 605, 608, 673 P.2d 1338, 1341 (Ct. App
1983) (quoting Peterson v. United States, 41 F.R D. 131, 135
(D. Mnn. 1966) (nmem)).

{183 In this case, Klecan and Schaurete assert that their

interests as taxpayers will be harnmed by the expenditure of
state funds for nedically necessary abortions. However,
t hey have not alleged that such an expenditure will change

their tax liability in any way, or that any of their tax
paynents are earmarked for the purpose of paying for
abortions. Thus, we conclude that Kl ecan and Schaurete's
interest as taxpayers is not sufficiently direct to neet the
requi renents of Rule 1-024(A)(2). See Inre Marcia L., 109
N.M at 421, 785 P.2d at 1040; cf. Easthamv. Public

Enpl oyees' Retirenent Ass'n Bd., 89 N.M 399, 405, 553 P.2d
679, 685 (1976) (concluding that taxpayers |ack standing
when they fail to denonstrate that they "*will be affected
by the acts sought to be enjoined in any ot her manner than
any ot her taxpayer of the state'"™ (quoting Asplund v
Hannett, 31 N.M 641, 645, 249 P. 1074, 1075 (1926))). As
such, Klecan and Schaurete's asserted interest as taxpayers
does not entitle themto intervene as a matter of right in
this case.

{19y Wth regard to Kl ecan and Schaurete's all eged interest
as representatives of the potential |ife of the unborn, we

9



conclude that interest is adequately protected by the
Departnment in this case. "Wiere the State . . . is named as
a party to an action and the interest the applicant seeks to
protect is represented by a governnental entity, a
presunption of adequate representation exists.”™ Chino M nes
Co. v. Del Curto, 114 N.M 521, 524, 842 P.2d 738, 741 (C
App. 1992); see al so Pl anned Parent hood League of Mass.,

Inc. v. Attorney General, 677 N E 2d 101, 109 (Mass. 1997);
6 Mbore et al., supra, 8 24.03[4][a][iVv][A], at 24-46.1 to
24-46.2; cf. Inre Marcia L., 109 NM at 421, 785 P.2d at
1040 (intervention under Rule 1-024(A) nust be "based on a
right belonging to the proposed intervenor rather than [to]
an existing party to the suit"). Thus, to the extent that
the interest in the potential |ife of the unborn requires

| egal representation in this case, the Departnent is
presuned to represent that interest adequately.

{204 To overconme this presunption, the proposed intervenors
nmust denonstrate that the representation is inadequate by
showi ng, for exanple, an adversity of interest, collusion,
or nonfeasance on the part of the Departnent. See Chino
Mnes Co., 114 NM at 524, 842 P.2d at 741; 6 More et al.
supra, 8 24.03[4][a][ii], at 24-45. In this case, Klecan,
Schaurete, and the Departnent share the same ultinate

obj ective—uphol ding the constitutionality of Rule 766.
Wiile the record indicates that there may have been sone

di fference of opinion about the tactics used to acconplish
this objective, such differences are insufficient to
establish an adversity of interest. See Planned Parenthood
League, 677 N.E.2d at 109; 6 Moore et al., supra, 8
24.03[4][a][iii], at 24-45. Further, the fact that the
Attorney Ceneral chose to support the Plaintiffs' position
as an amcus curiae does not show col | usion or nonfeasance
on the part of the Departnent. The record shows that the
Department was provided with i ndependent and adequate
representation notw thstanding the Attorney General's
position in this case.

{21y For these reasons, the proposed intervenor's "assertion
of an interest in the protection of ‘unborn' children is

al so insufficient to justify intervention as of right."
Keith v. Daley, 764 F.2d 1265, 1271 (7th Cir. 1985); cf.
Donmi nguez, 100 N.M at 608, 673 P.2d at 1341 (rejecting a
father's application to intervene as of right in an action
for wongful death of his daughter where the father's
interest was represented by a duly appointed personal
representative and the father failed to show that
representation was i nadequate). W conclude that the
district court's decision to grant the notion to intervene
as of right requires reversal "because it was preni sed on a
m sapprehension of the law. " Elinski, 1997-NMCA-117, | 8.
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{223 Because we reverse on this issue, we need not reach the
guestion of whether Kl ecan and Schaurete were denied due
process after the district court erroneously granted their
notion to intervene. In light of the public inportance of
the other constitutional issues presented in this case,
however, we consi der Klecan and Schaurete's other argunents
as if they were presented by an amicus curiae. Cf. 6 More
et al., supra, 8§ 24.03[2][b], at 24-29 ("[A]pplicants
concerned only about the legal principles that apply to an
action may appear as amci curiae, but they are not entitled
to intervene as of right.").

C.

{23y Klecan and Schaurete assert that Plaintiffs' conplaint
must be di sm ssed because the Departnent is not subject to
suit in this matter. Section 44-6-13 of the Declaratory
Judgnent Act, NVBA 1978, 8 44-6-13 (1975), however, plainly
states that "the state of New Mexico, or any official

t hereof, may be sued and declaratory judgnent entered when
the rights . . . of the parties call for a construction of
the constitution of the state of New Mexico." Further, we
have heard ot her cl ainms agai nst the Departnent that
chal l enge the constitutionality of its public assistance
prograns, see, e.g., Howell v. Heim 118 NNM 500, 882 P.2d
541 (1994); cf. Katz v. New Mexico Dep't of Human Servs.

| ncone Support Div., 95 NM 530, 624 P.2d 39 (1981) (appea
of admnistrative ruling), and in this case, the Departnent
admtted the jurisdictional allegations in Plaintiffs
conplaint. Therefore, sovereign inmunity does not shield
the Departnent from appearing in court as a defendant in
this case.

D

{24y "Sunmary judgnent is proper if there are no genuine

i ssues of material fact and the novant is entitled to
judgnment as a matter of law."™ Roth v. Thonpson, 113 N M
331, 334, 825 P.2d 1241, 1244 (1992); see also Rule 1-056(C)
NVRA 1998. On appeal, the Departnent contends that the
district court erred in entering sumary judgnent in
Plaintiff's favor because there are genuine issues of
material fact. In the district court, however, the
Department filed its own notion for sumrary judgnment, and
al so stipulated that "the[] parties agree that based upon
this record, this case is ripe for determ nation by sunmary
judgnment.” In addition, the parties filed a |lengthy set of
stipulated facts. Wile sone disputed facts not covered by
these stipulations may remain, they do not preclude sunmary

11



judgnent without a showing that they are material. See
Tapia v. Springer Transfer Co., 106 NNM 461, 463, 744 P.2d
1264, 1266 (Ct. App. 1987). The Departnment nade no such
showi ng here. Cf. Spectron Dev. Lab. v. Anmerican Holl ow
Boring Co., 1997-NMCA-025, 1 32, 123 N M 170, 936 P.2d 852
(concluding that normal rules of preservation of error apply
to appeals fromsumary judgnents). Therefore, this issue
does not provide a basis for reversal of the district
court's order, and none of the threshold issues raised by
the parties preclude this Court fromruling on the
constitutionality of Rule 766.

{25t W next address the nerits of Plaintiffs'
constitutional clains. Plaintiffs concede that the United
States Constitution does not require the State to provide
funding to Medicaid-eligible wonen for nedically necessary
abortions that fall outside the restrictions of the Hyde
Amendment. See Harris, 448 U.S. at 316. Plaintiffs
argunents in the district court and on appeal are directed
to the issue of whether the New Mexico Constitution affords
greater protection than federal law. This issue was
preserved below. See State v. Gonez, 1997- NMSC- 006, 11 22,
23, 122 NM 777, 932 P.2d 1 (requirenents for preserving
state constitutional issue when parallel provision of
federal constitution is involved); cf. State v. Sarracino,
1998- NMSC- 022, ¢ 11, 125 N.M 511, 964 P.2d 72 (discussing
preservation when there is no federal constitutional schene
fromwhich to depart).

{26} At |east twelve other states court have published
opi ni ons addressing the question of whether state |aw
requi res funding for abortions for indigent wonen in
situations where federal reinbursenent is unavailable. |In
six of these states, the courts have determ ned that such
funding is required under their state constitutions. See
Commttee to Defend Reprod. Rights v. Mers, 625 P.2d 779,
798-99 (Cal. 1981); Doe v. Maher, 515 A 2d 134, 162 (Conn.
Super. C. 1986); Me v. Secretary of Admn. and Fin., 417
N. E. 2d 387, 404 (Mass. 1981); Wnen of Mnn. v. Gonez, 542
N.W2d 17, 32 (Mnn.1995); R ght to Choose v. Byrne, 450
A . 2d 925, 941 (N. J. 1982); Wnen's Health Cr. of W Va.,
Inc. v. Panepinto, 446 S.E. 2d 658, 667 (W Va. 1993). One
court found that a state agency exceeded its statutory
authority in restricting state funding for abortions. See
Pl anned Parenthood Ass'n, Inc. v. Departnent of Human
Resources, 687 P.2d 785, 792-93 (Or. 1984). Another court
expressed di sapproval of an agency rule restricting state
funding for abortions in an opinion holding that a trial
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court abused its discretion in denying an award of attorney
fees to plaintiffs who prevailed in their challenge to such
restrictions. See Roe v. Harris, 917 P.2d 403, 407 (I1daho
1996). In four of the twelve states that have published

opi nions on the issue, however, the courts have not found
provisions in their state constitutions that require state
funding for abortions in situations where federal

rei mbursenent is unavail able. See Doe v. Departnent of
Soci al Servs., 487 N.W2d 166, 179-80 (M ch. 1992); Hope v.
Perales, 634 N E 2d 183, 188 (N. Y. 1994); Rosie J. v. North
Carolina Dep't of Hunman Resources, 491 S.E. 2d 535, 538 (N.C
1997); Fischer v. Departnent of Pub. Welfare, 502 A 2d 114,
126 (Pa. 1985). Only two of the published opinions
addressing the i ssue have anal yzed whet her state fundi ng for
abortions is required by a state's equal rights anendnent,
with conflicting results. Conpare Doe, 515 A 2d at 162
(concluding that funding restrictions violate Connecticut's
equal rights anendnment) with Fischer, 502 A 2d at 126
(concluding that funding restrictions do not violate
Pennsyl vani a' s equal rights anendnent).

{27y Qur analysis focuses on the protection afforded by the
Equal Rights Amendnent to Article Il, Section 18 of the New
Mexi co Constitution in the situation where the Depart nent
has el ected to provide nedi cal assistance to needy persons.
We first exam ne whether this provision of our state
constitution establishes a basis for affording Medi cai d-
el i gi ble wonmen greater protection agai nst gender
di scrimnation than they receive under federal |law. W
conclude that it does. Next, we address the Departnent's
claimthat Rule 766 does not warrant hei ghtened judici al
scrutiny because it is based on a physical characteristic
uni que to one sex, nanely the ability to becone pregnant and
bear children. W conclude that this unique physical
characteristic does not exenpt Rule 766 from a searching
judicial inquiry under New Mexico's Equal Rights Amendnent.
We then exam ne whether Rule 766 operates to the
di sadvant age of wonen in the context of the State's Medicaid
program and we determne that Rule 766 is presunptively
unconstitutional because it results in a programthat does
not apply the sane standard of nedical necessity to both nen
and worren. Finally, we exanm ne whether there is a
conpelling justification for treating nen and wonen
differently with respect to their eligibility for nedica
assistance in this instance. Because such a conpelling
justification is lacking in this case, we conclude that Rule
766 viol ates the New Mexico Constitution.

A
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{28y Neither the Hyde Amendnent nor the federal authorities
uphol ding the constitutionality of that amendnent bar this
Court fromaffording greater protection of the rights of
Medi cai d-el i gi bl e wonen under our state constitution in this
i nst ance. See Gonez, 1997-NWVBC-006, § 17; Harris, 448 U. S
at 311 n.16. Under this Court's "interstitial approach"” to
state constitutional interpretation, we "may diverge from
federal precedent for three reasons: a flawed federal

anal ysis, structural differences between state and federal
government, or distinctive state characteristics.” Gonez,
1997- NMSC- 006, § 19; see also State v. Cutierrez, 116 N M
431, 440, 863 P.2d 1052, 1061 (1993) (describing this

Court's "willingness to undertake independent anal ysis of
our state constitutional guarantees when federal |aw begins
to encroach on the sanctity of those guarantees”). In this

case, we find distinctive state characteristics that render
the federal equal -protection analysis inapposite with
respect to Plaintiffs' claimof gender discrimnation.

{29t Article Il, Section 18 of the New Mexico Constitution
guarantees that "[e]quality of rights under |aw shall not be
deni ed on account of the sex of any person.” This guarantee

becanme part of our state constitution in 1973, after the
peopl e of New Mexi co passed the Equal Ri ghts Amendnent by an
overwhel mng margin. See Richard H Fol mar, Pi eceneal
Anendnent of the New Mexico Constitution: 1911 to 1990, at
28 tbl.1, 34 tbl.IV (13th rev., New Mexico Legis. Counci
Serv., 1991). There is no counterpart to New Mexico' s Equal
Ri ghts Amendnent in the United States Constitution. [|ndeed,
t he absence of such an anendnent to the United States
Constitution appears to have been a significant factor in

t he devel opnent of federal |aw applying the Equal Protection
Cl ause to gender discrimnation clains. See Frontiero v.

Ri chardson, 411 U. S. 677, 692 (1973) (Powell, J., concurring
in the judgnent) (pending ratification process for federal
equal rights anendnment provides "reason for deferring a
general categorizing of sex classifications as invoking the
strictest test of judicial scrutiny"); People v. Ellis, 311
N.E. 2d 98, 101 (IIl. 1974) (noting rel ationship between
Frontiero and equal rights amendnent). This lack of a
federal counterpart to New Mexico's Equal R ghts Anendnent
renders the federal equal protection analysis inapposite in
this case.

{30y Prior to 1973, Article Il, Section 18 of the New MeXico
Constitution contained only the follow ng sentence: "No
person shall be deprived of life, liberty or property

wi t hout due process of law, nor shall any person be denied
equal protection of the laws.” The Equal Ri ghts Amendnent
added a new sentence to this provision of our state
constitution: "Equality of rights under |aw shall not be
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deni ed on account of the sex of any person.” W construe
the intent of this anmendnent as providi ng sonmething beyond
that al ready afforded by the general |anguage of the Equal
Protection Cl ause. See Doe, 515 A 2d at 160-61 ("To equate
our [equal rights amendnent] with the equal protection

cl ause of the federal constitution would negate its neaning
given that our state adopted an [equal rights anendnent]
while the federal governnent failed to do so."); Elis, 311
N.E. 2d at 101 ("[We find inescapabl e the concl usion that

[ our equal rights amendnent] was intended to suppl enent and
expand the guaranties of the equal protection provision of
the Bill of Rights[.]"); Darrin v. Gould, 540 P.2d 882, 889
(Wash. 1975) (en banc) ("Any other view would nmean the
peopl e i ntended to acconplish no change in the existing
constitutional |aw governing sex discrimnation” when they
enacted an equal rights anendnent); cf. Hannett v. Jones,
104 N.M 392, 395, 722 P.2d 643, 646 (1986)
("[Constitutions nust be construed so that no part is
rendered surplusage or superfluous[.]").

{313 We do not base our analysis on a nere textua

di fference between the federal and state constitutions. Cf.
Gonez, 1997-NMSC-006, 1 17 (indicating that textual

di fferences are not necessary prerequisites to affording
broader protection under the New Mexico Constitution (citing
State ex rel. Serna v. Hodges, 89 N.M 351, 356, 552 P.2d
787, 792 (1976))). Rather, we view New Mexico's Equal

Ri ghts Amendnent as the cul mnation of a series of state
constitutional anendments that reflect an evol ving concept
of gender equality in this state. A review of the history
of these anendnents inforns our analysis.

{32y Fromits inception, our state constitution has

recogni zed that "[a]ll persons are born equally free." N M
Const. art. Il, 8 4. The provisions in our state
constitution prohibiting discrimnation on account of sex,
however, have devel oped in a pieceneal fashion. At the tine
the New Mexico Constitution was drafted in 1910, the rights
of wonen to vote and participate in public life were a topic
of debate and conprom se. See Reuben W Heflin, New Mexico
Constitutional Convention, 21 NM Hi st. Rev. 60, 67 (1946);
Edward D. Tittmann, New Mexi co Constitutional Convention:
Recol l ections, 27 NM Hist. Rev. 177, 182 (1952). Wile
Congress only extended the right to vote and hold public
office to "every free white male inhabitant” when it
established the Territory of New Mexico in 1850, see Organic
Act Establishing the Territory of New Mexico, ch. 49, §8 6, 9
Stat. 446, 449 (1850) (conpiled in NVSA 1978, vol. 1,
Territorial Laws and Treaties), in 1914 this Court noted
that the territorial governnment had appoi nted wonen to hold
various public offices, see State v. Chaves de Armjo, 18
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N.M 646, 663-64, 140 P. 1123, 1129 (1914). |In addition
"[t] he Suprene Court of the Territory, in 1908, admtted a
wonman to practice lawin the Territory, and [circa 1889] a
woman was admtted to the bar at Las Vegas." 1d. at 663,
140 P. at 1129.

{33y The original state constitution that becanme law in
1912, however, only gave wonen the right to vote in school

el ections and to hold the office of county school
superintendent, school director, board of education nenber,
notary public, and "such other appointive offices as nay be
provided by law."™ N M Const. art. XX, 8 11; id. art. VI

§ 2 (prior to 1921 anmendnent). In 1913, the Legislature
provi ded that "wonmen may hol d any appointive office in the
State of New Mexico." 1913 NM Laws, ch. 60. Follow ng

t he passage of the Nineteenth Amendnent to the United States
Constitution, which gave wonen the unconditional right to
vote in federal and state elections, Article VII, Section 2
of the New Mexico Constitution was anmended in 1921 to state
that "[t]he right to hold public office in New Mexico shal
not be denied or abridged on account of sex, and wherever
the masculine gender is used in this constitution, in
defining the qualifications for specific offices, it shal

be construed to include the fem nine gender." See Fol mar,
supra, at 22 thl. I.

{34y Despite these devel opnents, many of the State's early

| aws continued to reflect the comon-|aw view "t hat wonen
were i ncapable nentally of exercising judgnent and

di scretion and were classed with children, lunatics, idiots,
and aliens insofar as their political rights were
concerned.” Chaves de Armjo, 18 NM at 659, 140 P. at
1127; see al so Anne K. Bingaman, The Effects of an Equal

Ri ght s Anendnent on the New Mexi co System of Community
Property: Problens of Characterization, Managenent and
Control, 3 NM L. Rev. 11, 56 (1973) (noting early
community property laws that "reflect[ed] the attitudes of
an era when nmarried wonmen were expected to rear children,
care for home and husband, and do nothing else"). For
exanple, the State's early nmarriage | aws provided that

“"[t] he husband is the head of the famly. He may choose any
reasonabl e place or node of living, and the w fe nust
conformthereto.” NWSA 1953, § 57-2-2 (1907) (repeal ed
1973); see also NVBA 1953, § 57-4-3 (1927) (repeal ed 1973)
(granting husbands the exclusive right to nanage and contr ol
personal property shared by their wi ves under the state's
comunity property | aws).

{35y Many of these early | aws were repeal ed or anended in
direct response to the passage of the Equal R ghts Anendnent
in 1972. See, e.g., 1973 NM Laws, ch. 58, 8 1 (revising
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the definition of "unlawful discrimnatory practice" under

t he New Mexi co Human Rights Act, NWMSA 1978, § 28-1-7 (1995),
to expand prohibitions on sex discrimnation); Anne K

Bi ngaman, The Community Property Act of 1973: A Commentary
and Quasi-Legislative History, 5 NM L. Rev. 1 (1974)
(reviewi ng changes in community property |aw occasi oned by
passage of the Equal R ghts Anendnent); Fol mar, supra, at 28
tbl.l (noting that Article VIII, Section 5 of the New Mexico
Constitution was anended in 1973 to renove gender-based
restrictions on veterans' property tax exenptions); Lisa
Dawgert Waggoner, New Mexico Joins the Twentieth Century:
The Repeal of the Marital Rape Exenption, 22 NM L. Rev.
551, 561 (1992) (describing changes to the definition of
crimnal sexual offenses in response to the Equal Rights
Amendnent). New Mexico courts al so have relied upon the
Equal Ri ghts Amendnent and the statutory changes that
followed in its wake. See, e.g., State v. CGonzales, 111
N. M 590, 599, 808 P.2d 40, 49 (C. App. 1991) (Equal Rights
Amendnent mekes it "clear beyond cavil that discrimnation
on the basis of gender in the use of perenptory chall enges
[to strike jurors in a crimnal case] is prohibited in New
Mexi co"); Behrmann v. Phototron Corp., 110 NNM 323, 328,
795 P.2d 1015, 1020 (1990) (affirmng a jury verdict in
favor of an enployee who clainmed that term nation of her

enpl oynment because of her pregnancy was an unl awf ul

di scrimnatory practice under Section 28-1-7).

{36} Based on our review of the text and history of our
state constitution, we conclude that New Mexico's Equal

Ri ghts Amendnent is a specific prohibition that provides a

| egal renmedy for the invidious consequences of the gender-
based di scrimnation that prevailed under the common | aw and
civil law traditions that preceded it. As such, the Equal

Ri ghts Amendnent requires a searching judicial inquiry
concerning state laws that enpl oy gender-based
classifications. This inquiry nmust begin fromthe prem se
that such classifications are presunptively
unconstitutional, and it is the State's burden to rebut this
presunpti on.

{377 Al though we recognize that federal courts currently
apply an internediate | evel of scrutiny to gender-based
classifications, see United States v. Virginia, 518 U S.
515, 532-34 (1996), our rationale for conducting a searching
judicial inquiry regarding such classifications under the
New Mexico Constitution nay accord with the criteria for

i nvoki ng nore stringent judicial scrutiny under federal | aw,
see United States v. Carolene Prods. Co., 304 U S. 144, 152-
53 n.4 (1938) (noting that heightened scrutiny nmay be
appropriate "when | egislation appears on its face to be
within a specific prohibition of the Constitution"); San
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Antoni o I ndep. Sch. Dist. v. Rodriguez, 411 U S. 1, 28
(1973) ("history of purposeful unequal treatnent”™ is one of
“"traditional indicia" of suspect classification requiring
strict scrutiny under federal law); Marrujo v. New Mexico
State Hi ghway Transp. Dep't, 118 NNM 753, 757, 887 P.2d
747, 751 (1994) (noting circunstances in which strict
scrutiny applies); cf. Opinion of the Justices to the House
of Representatives, 371 N E. 2d 426, 428 (Mass. 1977) ("To
use a standard . . . which requires any |less than the strict
scrutiny test would negate the purpose of the equal rights
anmendnent and the intention of the people in adopting it.").
Thus, as we explain below, our analysis is not inextricably
tied to the standard of review enpl oyed by the federal
courts. Cf. Cutierrez, 116 NM at 435-36, 863 P.2d at
1056-57 (in interpreting state constitutional guarantees,
New Mexi co courts may seek gui dance from deci sions of

federal courts w thout being bound by those decisions).

B

{38y The Departnment asserts that hei ghtened scrutiny is not
warranted in this case because Rule 766 enpl oys a
classification based on a "physical condition”™ with respect
to which men and wonen are not simlarly situated. See
Geduldig v. Alello, 417 U S. 484, 496-97 n.20 (1974);

Fi scher, 502 A 2d at 125-26. W agree that not al
classifications based on physical characteristics unique to
one sex are instances of invidious discrimnation. A flat
prohi bition of such classifications my |ead to "absurd
results." See generally Barbara A. Brown et al., The Equal
Ri ghts Anmendnent: A Constitutional Basis for Equal Rights
for Wonen, 80 Yale L.J. 871, 893-94 (1971); Ruth Bader

G nsburg, Gender and the Constitution, 44 Univ. Cn. L. Rev.
1, 37 (1975). For this reason, the presunption that gender-
based cl assifications violate New Mexico's Equal Rights
Amendnent is not irrebuttable, and our hei ghtened scrutiny
need not be "fatal in fact." Cf. Virginia, 518 U S. at 533
n.6 (observing that "strict scrutiny of [classifications
based on race or national origin] is not inevitably ‘fatal
in fact'").

{39} It would be error, however, to conclude that nmen and
wonen are not simlarly situated with respect to a
classification sinply because the classifying trait is a

physi cal condition unique to one sex. In this context,
"*simlarly situated' cannot mean sinply ‘simlar in the
possession of the classifying trait.' Al nenbers of any

class are simlarly situated in this respect and
consequently, any classification whatsoever woul d be
reasonable by this test." Joseph Tussman & Jacobus
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t enBroek, The Equal Protection of the Laws, 37 Cal. L. Rev.
341, 345 (1949). It is equally erroneous to rely on the
notion that a classification based on a uni que physi cal
characteristic is reasonable sinply because it corresponds
to sone "natural" grouping. See id. at 346. W find this
error present in an analysis which reasons that |aws
affecting only the nenbers of one sex nay be justified by
"certain imutable facts of |ife which no anmobunt of

| egi sl ati on may change.” Fischer, 502 A 2d at 125.

{40y To determ ne whether nen and wonen are simlarly
situated with respect to a classification, "we nust | ook
beyond the classification to the purpose of the |law "
Tussman & tenBroek, supra, at 346. Further, to determ ne
whet her a cl assification based on a physical characteristic
uni que to one sex results in the denial of "equality of
rights under Iaw' within the neaning of New Mexico's Equal
Ri ghts Amendnent, we nust ascertain whether the
classification "operates to the di sadvantage of persons so
classified." Gnsburg, supra, at 37-38; see al so Brown et
al ., supra, at 894 (noting danger that rule based on uni que
physi cal characteristic "could be used to justify |aws that
in overall effect seriously discrimnate against one sex");
Cass R Sunstein, Neutrality in Constitutional Law (with
Speci al Reference to Pornography, Abortion, and Surrogacy),
92 Colum L. Rev. 1, 33 (1992) ("The question at hand is
whet her governnment has the power to turn th[e] capacity [to
bear children], limted as it is to one gender, into a
source of social disadvantage."); Laurence H Tri be,
Anerican Constitutional Law 8§ 16-29, at 1584 (2d ed. 1988)
("[T] he fundamental problemis [the] willingness to
transmute wonman's ‘real’ biological difference to wonan's
di sadvant age. ") .

{413 In making these determ nations, we cannot ignore the
fact that "[s]ince tine imenorial, wonmen's biology and
ability to bear children have been used as a basis for

di scrim nation against them" Doe, 515 A 2d at 159.

Further, history teaches that | awmakers often have attenpted
to justify gender-based discrimnation on the grounds that
it is "benign" or "protective" of wonen. See generally

G nsburg, supra, at 2-7; cf. Frontiero, 411 U S. at 684
(plurality opinion) (discussing "attitude of ‘romantic
paternalism ). For exanple, as a basis for inposing
restrictions on wonen's ability to work and participate in
public life, courts have accepted at face value a desire of

| awmakers to protect wormen from "ugliness and depravity,"”
J.E.B. v. Alabama ex rel. T.B., 511 U. S 127, 132 (1994), "a
| egi sl ative solicitude for the noral and physical well-being
of wonen," CGoesaert v. Ceary, 335 U S. 464, 468 (1948)

(Rutl edge, J., dissenting), overruling recogni zed by Payne
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v. Tennessee, 501 U. S. 808, 828 n.1 (1991), including the
need to protect a wonman's "physical structure and a proper
di scharge of her maternal functions,” Miuller v. Oregon, 208
U S. 412, 422 (1908), and the rationale that "wonman is still
regarded as the center of hone and famly life," Hoyt v.
Florida, 368 U S. 57, 62 (1961), overruling recogni zed by
Payne, 501 U S. at 829 n.1.

{42y We also note that some physical characteristics, such
as the ability to become pregnant, may have profound health
consequences. For exanple, there is undisputed evidence in
the record that carrying a pregnancy to term nmay aggravate
pre-existing conditions such as heart disease, epilepsy,

di abet es, hypertensi on, anem a, cancer, and various

psychi atric disorders. According to these sources,
pregnancy al so can hanper the diagnosis or treatnment of a
serious nedical condition, as when a pregnant woman cannot
recei ve chenotherapy to treat her cancer, or cannot take
psychotropic nmedication to control synptonms of her nenta
ill ness, because such treatnent will damage the fetus. The
evi dence presented in this case concerning the health
consequences of pregnancy accords with the expert nedi cal
testimony presented in other cases. See, e.g., Doe, 515

A 2d at 142; Moe, 417 N E.2d 387, 393 n. 10.

{43y In light of these factors, we concl ude that
classifications based on the unique ability of wonen to
beconme pregnant and bear children are not exenpt from a
searching judicial inquiry under the Equal Ri ghts Amendnent
to Article Il, Section 18 of the New Mexico Constitution.
New Mexi co's state constitution requires the State to
provide a conpelling justification for using such
classifications to the di sadvantage of the persons they

cl assify.

C

{44y Looking "beyond the classification to the purpose of
the law, " Tussman & tenBroek, supra, at 346, it is apparent
that nen and women who neet the Departnent's general
criteria regarding financial and nedical need are simlarly
situated with respect to their eligibility for nedica
assistance in this case. The basic objective of Title XIX
of the federal Social Security Act is to provide qualified
i ndividual s with necessary nedical care. See 42 U.S.C. 8§
1396; Hern, 57 F.3d at 910-11. Likew se, "[t]he m ssion of
t he New Mexi co Medical Assistance Division is to maxim ze
the health status of Medicaid-eligible individuals by

furni shing paynment for quality health services at |evels
conparable to private health plans.” 8 NVAC 4. MAD. 002.
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{45} Wiile Title XIX gives the State sonme flexibility to
determ ne the extent of coverage for the required categories
of nedical services, several federal courts, including the
Tenth Circuit, have "interpreted Title XIX and its
acconpanyi ng regul ati ons as inposing a general obligation on
[participating] states to fund those nandatory coverage
services that are medically necessary.” Hern, 57 F.3d at
911.% Apart fromthe restrictions on federal funding

i nposed by the Hyde Anmendnent, "[a]bortion falls under
several of these ‘nandatory coverage' categories.” |[|d. at
910. Further, the mandatory coverage services avail able
under state |law generally rely on the standard of nedica
necessity. See 8 NVAC 4. MAD. 601 (providing for services
"which are nedically necessary for the diagnosis and/or
treatment of illnesses, injuries, or conditions of

reci pients").

{46} Except in the cases of rape or incest, or when
necessary to save the life of the nother, Rule 766 denies
state funding for abortions even when they are nedically
necessary. Under the Departnent's regul ations, there is no
conparabl e restriction on nedically necessary services
relating to physical characteristics or conditions that are
unique to nmen. Indeed, we can find no provision in the
Departnment's regul ations that disfavors any conparabl e,

nmedi cal | y necessary procedure unique to the nmal e anatony.

For exanple, the Departnent does not explicitly condition
rei nbursenent for any covered health service for incone-
eligible men on a physician's certification that the care is
necessary to save the life of the patient.

{47y Thus, Rule 766 undoubtedly singles out for |ess
favorabl e treatnment a gender-linked condition that is unique
to wonmen. See Ceduldig, 417 U.S. at 501 (Brennan, J.,

di ssenting); Sunstein, supra, at 32-33. "Since only wonen

“We recognize that the Second Circuit disagrees with this interpretation to the extent it
implies that a participating state is required to provide certain kinds of durable medical equipment
to every Medicaid-eligible individual who has a rare condition or unusual need. See Desario v.
Thomas, 139 F.3d 80, 96 (2d Cir. 1998). The present case, however, does not involve benefits of
the kind requested by the Desario plaintiffs, and the defendant in Desario is a state that has been
ordered to provide medically necessary abortions to comply with its state constitution. See Doe,
515 A.2d at 162.
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beconme pregnant, discrimnation against pregnancy by not
funding abortion when it is nedically necessary and when al
other nmedical[ly necessary] expenses are paid by the state
for both men and wonen is sex oriented discrimnation.”
Doe, 515 A 2d at 159. We determine that Rule 766 enploys a
gender - based cl assification that operates to the

di sadvant age of wonmen and is therefore presunptively
unconstitutional. |In order to survive the hei ghtened
scrutiny that we apply to such classifications, the State
must neet its burden of showing that Rule 766 is supported
by a conpelling justification.

D.

{48y The Departnment asserts that the restriction on

nmedi cal |y necessary abortions inposed by Rule 766 serves the
State's interests in two ways. First, the Departnment clains
that Rule 766 is a legitimate cost-saving neasure. In this
regard, we acknow edge that courts very rarely require the
governnment to fund its citizens' exercise of their
constitutional rights. See Harris, 448 U.S. at 316-18
(federal government is not required to fund a woman's
exerci se of her constitutional right to abortion); Howell,
118 NNM at 506, 882 P.2d at 547 (concluding that there is
no fundanental right to receive public assistance). But
that is not to say that when the Departnent elects to
provi de nedically necessary services to indigent persons, it
can do so in a way that discrimnates against sone

reci pients on account of their gender.

{49y The Departnent fails to offer a sufficiently conpelling
justification for such discrimnation in this case. To be
sure, Rule 766 may prevent the State fromincurring the cost
of funding nedically necessary abortions not covered by the
Hyde Amendnent. But the Departnent's assertion "that it
saves noney when it declines to pay the cost of a [ Medi caid-
eligible woman's nedi cal ly necessary] abortion is sinply
contrary to undisputed facts.” Mher v. Roe, 432 U S. 464,
490 (1977) (Brennan, J., dissenting) (citation omtted).

{50y Pregnant women who qualify for nedical assistance from
the Departnent are, by definition, unable to pay for their
own nedi cal expenses. Such wonmen have only a limted
period of tinme to obtain a safe, relatively inexpensive
abortion after discovering that they are pregnant. The
expense of obtaining an abortion increases two to six tines
in the second trinmester. Further, it is not unreasonable to
infer that the conditions which make an abortion nedically
necessary al so may have a disabling effect on a pregnant
woman's earning capacity. For these reasons, we cannot
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assunme that Medicaid-eligible wonen are likely to obtain
nmedi cal | y necessary abortions with private funds when they
are denied state fundi ng under Rul e 766.

{51y Indeed, such a result would be inconpatible with the
second interest asserted by the Departnent—protecting the
potential life of the unborn. If Rule 766 only succeeded in
shifting the burden of paying for abortion services to the
private sector, then it would lose its effect of preserving
potential life. Thus, in order to account for the second
interest asserted by the Departnent, we nust assune that the
Department stands ready to accept an increase in the cost of
ot her forms of nedical assistance to which Medicaid-eligible
pregnant wonen are entitled when they are denied nedically
necessary aborti ons.

{52y Under this scenario, for every woman who i s denied
state funding for a medically necessary abortion, we mnust
assunme the Departnment will be obligated to contribute a
significant portion of the funds used to pay for nedical
expenses associated with bringing a pregnancy to term?®
These expenses may include the cost of providing mdw fe
services, see 8 NVAC 4. MAD. 718. 1, case nmnagenent services
for pregnant wonen and their infants, see 8 NVAC 4. MAD. 772
(May 15, 1996), coverage for newborn infants, see 8 NVAC

4. NBN. 400, and ot her pregnancy-rel ated services, see 8 NVAC
4. PSO. 400; 8 NMAC 4. PWN. 400. In addition, the Departnent in
sone cases may have to cover nedical treatnment necessary to
control the aggravation of pre-existing conditions that,
according to Plaintiffs' allegations, would render an
abortion nedically necessary. See 42 C.F.R 8 440.210(a)(2)
(1997) (rmandatory coverage for "other conditions that m ght
conplicate the pregnancy”). It is undisputed that the
State's expenses associated with bringing a pregnancy to
termgenerally are nuch greater than its expenses associ at ed
with providing a medically necessary abortion.® For these

SUnder Title XIX, the federal government generally reimburses between 50 and 83 percent
of a participating state’ s expenses for providing medical assistance. See 42 U.S.C.
81396d(b)(1). For certain services, however, this percentage may be higher. See, e.q., id. §
1396b(a)(5) (federal government provides 90% reimbursement for sums attributable to family
planning services and supplies).

®According to the parties’ stipulations, an abortion in the early stages of pregnancy costs
between $275 and $350. From January to November 1994, the Department paid for 45 abortions
at a cost of $11,009.25. From December 1994 to May 1995, the Department paid for 161
abortions at a cost of $25,785.60. In contrast, the Department paid $23,528,032.61 in hospital
costs to provide labor and delivery services to 14,222 women from January to December 1994, for
an average cost of $1,654.34 per woman. This figure does not include the amount paid for other
pregnancy-related services. Thus, even if the federal government reimbursed the Department for
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reasons, we cannot conclude that Rule 766 serves as the
| east restrictive neans of reducing the State's costs of
provi di ng nmedi cal assi stance.

{53y W next consider whether, apart fromits financia
i npact, Rule 766 serves as the |east restrictive neans of

advancing the State's interest in the potential life of the
unborn. Under federal law, the State's interest in the
potential life of the unborn is never conpelling enough to

outweigh the interest in the Iife and health of the nother.
See Roe v. Wade, 410 U. S. 113, 164-65 (1973); Pl anned

Par ent hood v. Casey, 505 U. S. 833, 879 (1992) (plurality

opi nion); Doe, 515 A 2d at 157. Assum ng, however, that at
sone | ate stage of a wonan's pregnancy the State's interest
becomes sufficiently conpelling to support the denial of
public funding, Rule 766 is not the |east restrictive neans
of advancing this interest because it prohibits state
funding for nost nedically necessary abortions at all stages
of a woman's pregnancy and without regard to her health
except in life-threatening situations. Further, according
to the parties' stipulated facts, Rule 766 al so may deny
coverage for an abortion even when it is determ ned that the
fetus will not be viable because it suffers froma fatal
physi cal or nental inpairnent.

{54y For these reasons, we conclude that Rule 766 is not the
| east restrictive neans to advance the State's interest in
the potential life of the unborn at a point when that

i nterest nmay become conpelling. Further, because the State
fails to provide a conpelling justification for treating nen
and worren differently with respect to their medical needs in
this instance, we conclude that Rule 766 viol ates the Equal
Ri ghts Amendnent to Article Il, Section 18 of the New Mexico
Constitution.

| V.

{55} We next address the Departnent's claimthat the
district court lacks the authority to renedy this
constitutional violation by ordering the State to pay for
medi cal |y necessary abortions for Mdicaid-eligible wonen.
According to the Departnent, the district court's order is
inconsistent wwth the requirenents of Section 27-2-12 of the

90% of the costs of bringing a pregnancy to term, the related costs incurred by the State would
remain comparable to, if not higher than, the amount the State expended per pregnancy for
medically necessary abortions during the same time frame.
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Publ i c Assi stance Act and the provisions in the New Mexico
Constitution regarding the separation of powers.

{56} Section 27-2-12 provides that:

Consi stent with the federal act and
subj ect to the appropriation and
avai lability of federal and state funds,
t he medi cal assistance division of the
human servi ces departnment may by
regul ati on provi de nedi cal assi stance,
i ncluding the services of licensed
doctors of oriental nedicine and
Iicensed chiropractors, to persons
eligible for public assistance prograns
under the federal act.

The Departnent clains this | anguage nmeans that it cannot
provi de any nedi cal assistance for which federal

rei nbursenent is unavailable. Thus, according to the
Department, the district court violated the Public

Assi stance Act and exceeded its constitutional powers by
enacting | aw and appropriating state funds for such nedi cal
assistance in the case of nedically necessary abortions that
fall outside the restrictions in the Hyde Anendnent. See
N.M Const. art. Il1l, 8 1 (providing for separation of
powers); id. art. IV, 8 1 (vesting |egislative power in the
Senate and the House of Representatives); id. art. 1V, 8§ 30
(limting paynments fromthe treasury to appropriations by
the Legislature).

{577 We do not agree with the Departnent's proposed
construction of Section 27-2-12 of the Public Assistance
Act. Section 27-2-12 does not expressly prohibit funding
nmedi cal | y necessary abortions for Medicaid-eligible wonen,
nor does it explicitly state that funding for this
particul ar medi cal procedure is contingent on federal

rei nmbursenent. Indeed, the Legislature has considered and
rejected such | anguage. See S. 52, 42d Leg., 1st Sess.
(N.M 1995); HR 76, 42d Leg., 1st Sess. (N.M 1995).
Unlike the specific restriction on the availability of
federal funds for abortions inposed by Congress in the Hyde
Amendrent, New Mexi co's Public Assistance Act only contains
general | anguage del egati ng rul emaki ng authority to the
Departnment and setting limts on that authority with respect
to the State's nedical assistance program Thus, we cannot
say the funding restrictions in Rule 766 are conpelled by
the plain neaning of Section 27-2-12. See State ex rel.

Hel man v. Gallegos, 117 NNM 346, 353, 871 P.2d 1352, 1359
(1994) (noting circunstances under which the plain-neaning
rul e does not apply).
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{58 In this case, the Departnment's power to adjust the

di stribution of state funds under the nedical assistance
provi sions of the Public Assistance Act in order to conply
with the Bill of Rights guaranteed by the New Mexico
Constitution "arise[s] fromthe statutory | anguage by fair
and necessary inplication.” Howell, 118 NM at 504, 882
P.2d at 545. The basic purpose of Section 27-2-12 is to
ensure that, if New Mexico is going to participate in the
federal Medicaid program the State's plan nust provide for
the categories of nedical assistance and the |evel of state
funding that are required to remain eligible for federa
financi al assistance under Title XIX of the Social Security
Act. C. 42 U S.C. 8§ 1396a(a)(10) (requiring state plan to
provi de categories of medical assistance listed under 42

U S. C. 88 1396d(a)(1) to (5), (17), (21)); id. 8§ 1396a(a)(2)
(requiring state plan to provide for financial participation
by the State); id. 8 1396¢c (providing for discontinuation of
federal paynents if state plan does not conply with these
federal requirenents). But this linkage to "[f]ederal |aw
cannot enlarge state executive power beyond that conferred
by the state constitution.” State ex rel. Taylor v.
Johnson, 1998- NMSC-015, ¢ 42, 125 N.M 343, 961 P.2d 768.
Were, as here, state funds within the Departnent's contro
are used in a manner that does not conflict with federal |aw
in order to fulfill the fundanental guarantees of our state
constitution, we cannot say that Section 27-2-12 has been
violated. Cf. Boley v. Mller, 418 S. E. 2d 352, 358 (W Va.
1992) (refusing to construe state nedi cal assistance statute
as prohibiting use of state funds to pay for abortions that
did not qualify for federal matching funds); Dodge v.
Departnment of Soc. Servs., 657 P.2d 969, 975-76 (Colo. C
App. 1982) (sane).

{59y Qur conclusion that the district court's order does not
vi ol ate Section 27-2-12 al so disposes of the Departnent's
claimthat the district court violated the provisions in our
state constitution requiring separation of powers. In
requiring the Departnent to di sburse state funds
appropriated by the Legislature in a manner consistent with
t he Equal Rights Amendnent to Article Il, Section 18 of the
New Mexico Constitution, the district court did not usurp
the Legislature's power to enact new | aws or appropriate
funds. See Moe, 417 N E. 2d at 395; Dodge, 657 P.2d at 973-
75; Ceorgia by Dep't of Med. Assistance v. Heckler, 768
F.2d 1293, 1296 (11th Cr. 1985). "'It is a function of the
judiciary when its jurisdiction is properly invoked to
nmeasure the acts of the executive and the |egislative branch
solely by the yardstick of the constitution.'" State ex
rel. dark, 120 NNM at 570, 904 P.2d at 19 (quoting State
ex rel. Hovey Concrete Prods. Co. v. Mechem 63 N.M 250,
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252, 316 P.2d 1069, 1070 (1957)). The district court did
not exceed its power in performng that function here.

{60y The Departnent's final contention is that a pernanent
injunction is not warranted because Plaintiffs have not
established that they will suffer irreparable injury if Rule
766 is inplemented or that granting an injunction i s not
adverse to the public interest. See National Trust for

Hi storic Preservation, 117 NM at 595, 874 P.2d at 803
(listing requirenents for prelimnary injunction). These
assertions, however, rely on the Departnent's argunents
regardi ng standi ng and separation of powers, which we have
rejected earlier in this opinion. Therefore, we concl ude
that the district court did not err in permanently enjoining
the Departnment fromenforcing Rule 766. Cf. Doe, 515 A 2d
at 162 (finding that enforcenment of abortion regulation
woul d cause irreparable injury and granting injunctive
relief).

V.

{61} Based on the independent grounds provided by the Equal
Ri ghts Amendnent to Article Il, Section 18 of the New Mexico
Constitution, we affirmthe district court's orders granting
Plaintiffs' notion for summary judgnent, permanently
enjoining the Department fromenforcing its May 1995
revision of Rule 766, and awarding costs to Plaintiffs. W
reverse the district court's orders granting Kl ecan and
Schaurete's notion to intervene for failure to conply with
the requirenents of Rule 1-024(A)(2). Because we have
previously granted a stay of Plaintiffs' cross-appeal wth
respect to the issue of attorney fees, we defer ruling on
that issue or the award of costs on appeal until further
order of this Court.

{62y | T IS SO ORDERED.

PAMELA B. M NZNER, Justice

VE CONCUR

GENE E. FRANCHI NI, Chi ef Justice

JOSEPH F. BACA, Justice

DAN A. McKINNON, 111, Justice
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M CHRI STI NA ARM JO, Judge,
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