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U.S. House of  Representat ives
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t ïashingtôn, DC Z0S15

Dear Chairman Waxman:

This let ter  presenÈs the views of  the of f ice of  Government
Ethics (oGE) on H. R. 984, the "Execut ive Branch Refo¡m .A.ct  of2007 , " as approved by t,he Committee . please note that thislet ter  is  conf ined Èo sect ions 2 through a of  the bi l - l  and doesnot address any potent ia l -  Administrat ion concerns wi th respectto the remaining sect l -ons,  which do not pertain to OGE,.  a-rea ofexpert íse.

At the outsetr  w@ want to emphasize that oGE shares thecommit teete desire to promote integr i - ty,  t ransparency andaccountabi l i ty  in Government.  h le appreciate the commit teersefforts to ensure that '  adeguate rures are in place to maj-ntalnthe pubJ-ic t s confidence in the Federat Government. vüe also wantto acknowredge that the commit tee has made å number of  posi t ive
chang'es to th is bi l r  a l -ong f  ines suggested by oGE staf  fproviding'  technlcal  aesistance on H.R, SLLZ, a.  s l -mL]-a¡ bi I Iconsid.ered in the 109Ëh Cong.ress.

V' le arso wourd l1ke to observe that eny ethics reforrn mustinvolve the careful  balancing of  var lous Governmental  interests-These include not onry the ínterest  in prevent ing actuer andapparentr corruption, but, also the Government r e fnterest inrecrui t ing and ef fect ívery uslng gual i f ied personner.  congressrecognized the.se important- príncLpies and sought to achieve thisvery bal-ance in the or ig inal  Ethics in Government Act of  rg: .g -See, e-9. ,  S.  Rep, 95-1?0r at  g2 (Lg77).  Many of  the speci f iccomments set  out bel_ow ref  l_ect  our cont inr : ing ef  f  or ts tomaintain the approprl_ate balance

ocE _ 106
AuÃu6r 19t2
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Sect ion 2

oGE has concerns sbout the breadth of  sect ion 2 of  the
bif l ,  which wouJ.d add a nerAr Tit le VÏ to the Ethlcs in Government
Act'  of 7978^ Section 2 would require }arge numbers of executive
branch employees to report informatíon to oGE about contacts
m_ade by private part. ies seekÍng to ínf l-ueúce Government action.
The seope of  sect j -on 2 presents a ser ies of ,  pract ical  concerns
for those charged wlth meet ing the reguirements.  oGE also is
concerned about the magnltude and novelty of the new regulatory
responslbi l i t ies for  oGE i tset f ,  g iven i ts exist , lng ,ã.oor"ui
and other lmportant responsiuir i t ieã for  prevent ing conf l ic ts of
lnterest '  r t  is  l ikely that  othor execut ive branch agencies,
whose employees must comply with the report ing reguirements of
th is bi l - I ,  a lso would have resource issues.

Impact on the Executive Branch

oGE believeg that the breadth of the d.lscJ-osure requl-rement
would create s ignÍf icant di f f icuJ. t ies for  the execut ive branch.

r t .  Is f rnportant to apprecíat ,e the s ize of  the c lass of
covered executive branch off icÍals that would be reguired to
make quarter ly reporÈs of  contacts.  wl th respect to a s lmiLarb111 íntroduced in the previous congress,  H,R. s112r thecong'reseionar Budget of f ice est imated that the report ing
reguirements would have appl led to approxlmately g,000 execut ive
branch of f icers and employees. congressronai  Budget of f lce,
cost  Est imate for  l l .R.  Eí. r2,  Apr i l  26,  zao6, p.  z.  That numberwouLd be even greater for  H-R. ga4, because the new bi l r  adds ananother category of  covered of f ic ia l ,  ( in addi t ion to al l'Executi"ve LeveL appol-ntees¡ scheduLe c employees, o-i and aboveuni formed of f icers,  and v ' Ih i te House conf idenClar employees):  aI Inoncareer Senior ExecutÍve Service members

rt  should also be noted Èhat.  the discLosure requrrement
woul-d not be ] imited to contacÈs by persons actfng asprofesslonal  lobbyrste or paid representat tvès.  ïn .bhe ceurseof a given work day, one míght er(pect covered of f ic ia ls toreceíve numerous contacts f rom t i t i r . r ru seehf-ng to exprêss theirv iews about var loug Government acÈions. rndeed,,  of f ic ía ls whogive speeches or attend other publ- l-c events may well- meet dozensof prívate persons who take trte opportunity to ex,press theírvíews and try Èo lnf luence off j_cial åðtiorr,
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In order to understand the pract Ícal  d i f f icuLt ies,  i t  is
important t,o remember that thousands of of f  icj-cr1s would,
themselves, bear the reeponsibiJ. í ty for  report ing al1 of  these
contacts.  rn th is respect,  the bi l l -  d iverges fbom the approach
of the Lobbying Disclosure Act of 1-995 (LDA) ¡ under which the
lobbyist '¡  not the Government, bears the cost and burden of
compl iance. Therefore,  in contrast  to the LDA system, th is new
systern woul"d create the potent ia l  for  d isruptJ-on to t .he work of
Government-  For each of  the covered, contacts,  of f ic ia ls would
be obl igated not only to keep detal led records and make reports
to OGE, but also to obtain informat. ion from the private part ies.
For example, the bi l , l  would reguire the off iclal to obiain not
only the name of the p:r ì -vate person but also the ident l ty of  any
críents the person may be represent ing.  unLíIce the LDA, which
praces these burdens on the pàrson making the contact ,  th is bÍ I ]
praces the burden on the Government of f ic iar ,  who may not be in
es good a posi t ion to know thls inf  ormat. ion arrd,  equal ly
problematic, would have to devote substantlal t ime ancl resources
to the documentatÍon and report. lng requJ-rements at the expense
of other pubt ic dut ies.

Vüe note also that the neü¡ reporÈing reguirementa placed on
execuÈive off icia. ls wourd overlap wlth exist ing report ing
requirements pJ-aced, on lobbyiste unde¡ the LDA, However,
because the legal  requirements aïe not identícal  and would be
adminístered by di f ferent of f ices (oGE, on the one han.d,  and the
crerk of  the House and secretary of  the senate,  on the other) ,
one could expect Lnconsistencies and potentj.al confusion over
the respective requirements-

Final ly,  i t .  1s not c lear why the execut ive branch is
singJ-ed out f,or the expanded. disclosure requirement,s, The LDA
ref l -ected equal  concern fpr  lobbyíng rranEparency rn the
J-egis lat ive and execut ive branches, 1t  i "  not  Jpparent why this
no longer would be the case.

Impact on OGE

As you are alt¡are, oGE has írnportant responsibi l i t l -es f or
preventJ-ng conf l- lcts of interesl among executive branch
employees. Our current responsJ-bl. l i t . ies include the executivebranch f inancíal  d lselosure system ( includtng the cl -earance of
reports f i led by alL nominees for Senate-conf i rmed posi t ions),
the deveropment of  confr ict  of  ínterest  pol ic ies and
regulat lons,  oversight of  aqency ethícs progru*,r ,  eÈhics
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training, and the whote range of  speci f ic  dut, les in the Ethics
in Government Act of 7978, the EttLics Reform Act of j .ggg, and
Executive Order 1213L, Sect, ion 2 of, the biII  would. add to these
an ent i re ly ne!ù seË of  responsibi l l - t ies,  for  which OGE has no
exÍst ing expert ise and which would pose ser ious probrems of
lmplementat fon for the Agency.

sect ion 2 is c losery related, ln i ts purpose and much of
i ts ranguage, to the LDA. I lowever,  ar thougtr  

- tn" 
secretary of

the senate and the Clerk of  the House already have over ten
years of experience under that Act with J stems for the
coll-ectlon and public dleclosure of j-nformation about. executive
branch lobbying contacts, oGE has never had any regulatory
author i ty or experíence rerated to t .h is subJect.  The new
responsibiLi t ies prescr ibed for oGE under sect iãn 2 (col lect ing
and reviewJ-ng contact reports, investiEating complfance, ., . ,ã
developíng compu.ter systems for col lat ing, r.ndexing,
díssenj-nating and searching ínformation) are not iolrrethtng thãtcan bo absorbed sj-mply 

"tt_d,read,iry 
by the Agency. part icl larly

durlng the start-up period, t the uitet i t lon of the- Agency coul_d bedivert 'ed f rom oGErs histor ic confLict  preventíon funct ions,glven the r imits of  oGErs resources, This is especialry t ruegiven that the ín i t ia l  per lod would r ikeJ-y over lap wi th the nexrPresl-denÈiar t ransi t ion,  a t lme of  part ic i lar ly hîgh work volume
1n the clearance of  Presídent ia l  nominees and the eounsel ing ofdepart inqr eniployees,

The problems f 'or oGE would be exacerbated by the practical
dl f f icul ty of  impJ-ement ing many features of  the nr"nou"å-; ; ; ; ; ,For exarnple,  sect ion 602(a) (2) would regufre OGE to , ,veni fy theaccuracyr completeness, and t imer- iness te reports.r f  As 

-noted

above'  over 8r 000 of f lc j -ars wouLd be covered, and each of  thesewould be reguired to f i re__four reports peï year.  Hence, oGEwourd have to review over 32tQoo reþorts annuar ly--compared withthe 1,000 to 1,500 f inancial  d lsclosure etatements oGE currenttyrevlevrs annual ly.  (Note thEt,  under Ti t re r  of  the Ethics inGovernment Act,  egency ethics of f ic ia ls,  rather than oGE, reviewthe f inancial  dísclosure statements of  the vast major l ty off f lersr  ârrd those of f Íc iars arso pray a key prer i rn inary ror-e in

' und"r section z (]r ' ) ,  oGE is given nine months to promulgate
"draft" init ial- Ímprementínqr rãgutatfons and three more monthsto promulgate t ì f inal"  regulat tons,  in t ime for the one yearef fect ive date of  the taw.
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reviewíng those statements for  which oGE is ul t ímateryresponsible,  )  Each of  t ,he reports could wel l  conta{n a largenumber of  contacts.  r t  is  r rarã to imagine how oGE could ver i fythe entr ies on each of  these reports.  Apart  f rom the sheermagnitude of the task, the informãtion necessary to verify theaccurâcy and complet,eness of Èhe ïeporËs typicaLry would not beavairable Ëo oGE; even i f  oGE under iook to audít  t r  :Lnterrogatef i lers, i t  is not apparent Èhat. oGE could lndependen.t ly verl_f yor chal- Ienge entr ies on the reports.

Sectlon -3

oGE has several" concerns about the various nev/ rrrevolving
doorrt requirements in section 3 of the bir l ,  w¡rtch 

""orrrä -;;";

new Tl t le vrr  to Ëhe Ethics ín Government Act of  r .g7B. rnaddít ion to a number of  speci f ic  concerns about each of  the newrequirements (proposed nevi¡  sect ione 7or,  702 and 703 of  theEthlcs in Government Act) |  oGE has overarching conceïns abouteect ion3asawhol_e.

GenetaL Concerns

FirÉt '  oGE ber l -eves that i t  ís part fcular ly probremat ic tocreate severar new ethics reetr ict lons that ar.  bolr ,  over lappingand inconslstent wi th exíst ing provis lons in t ,he ethics laws andregulat ions'  Proposed sect ioãs 701 (post-emptoymenÈ cool ing-of fper iod) and 7oz (negot iaÈion of  futurå empto¡nnent)  woutd over lapwith,  yet  dÍ f  fer  f iom, cr ímlnar p"orr in i t ror is atreacy found inchapt 'er  11 0f  t i t le 18. specl f lcãt tv,  r .8 u.  s ,  c.  s 207 (c, \  and(d),  and 18 u-s,c.  2og. Moreover,  präposeo sect ion 703 (coor ingoff  pexiod for pêrsons enter lng Government)  wourd substant ia l lyover lap wi th 18 u.s.c '  s 2og 
"L 

wel l  as oGE's or^rn impart iar l tyregurat ion,  5 c.  F.  R. s 263s .soz (b) (1) ( iv)  .  A1r rhïee sect ionswoql-d over lap wiÈh provis ions in the Frocurement ïntegr l ty / {ct ,4t  u 's 'c '  s 423t pai t icuJ-ar ly as that  Act wourd be amended undersect ion 4 of  th is bi l l .  See 4l  U.S.C. S 423(c) (employmentcontacts)  ;  423 (d,)  (post_employment restr lct ion) i  H. R. gB4 |s 4 (c) (procurement restríct lãns- eoncerning former emproyer) ,

Numerous crí t ics have objected that,  the confrrct  ofinterest  - laws 
_ and reguratronJ g; ;e"ning execut ive branchoff iclars are_ arready qutte cornprei. see oGE, ReporË to ÈhePresident and to congràeslonaL conmittees on the confl ict ofrntere.sÈ Laws. ReJating to Executiva Branch EmpJoTnnent, 1s_17(January 2006) (ocE Report) .  Further adding to th ls inrr ícare
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web of restr j-ct ions would only compound the problems that weJ.L-
meaning employees already have in- understa.roirtg and complying
with the requirementsr âs wel l  as the problems eneountered byprosecutors j -n establ ishlng wi l l fuL v io l -at lons when employees
cLafm they did not understand a given prohíbi t . ion.  z-- . -L-  ra '  

- i=

important to remember that a centrãl purpo=. of the landmark
7962 overhaul  of ,  FederaL conf l ic t  of  interest  raws r^/as to c lean
uP the patchwork quil t  of rest.r lctfons that had evol-ved over theyears,  especial ly the "over lap. .and. inconSistencyi l  of  the var j"ousprovis ions'  s.  Rep. 22L9, g1*h cong.,  zd sess.,  sept.  29,  1962
lrub'  L.  87-B 49) ¡  .see arso B. uãnning ,  FederraT confr_iet  oflnterest  Law 5-6 ( tg6|) .  provls ions such as Èhose in sect ion 3of the bi I I  under¡nlne the goal  of  a uni form and, coneístent setof und,erstandabLe standards.

second, sect ion 3 of  the bt l I  subjects the Vice president
to two nehr disquali f  icatl_on requlrements, ln sect j-on j 02(concernl-ng emplo¡rment, negotíatlonsi ana sectíon 703 (concernlng
former employers and cl_ients).  See sect ion 705 (def in i t ion of
"  covered execut ive branch of  f  ic iaL r '  incl-udes vice preeident )  .The vl-ce presidsnt has never been covered by the exist ingdisqual i f ieat ion provísíone in 1g U,S,c.  S ZOg or S C.F-R,
s 2635'5a2'  Moreover,  f rom discusslons with the Department of
'yustice, oGE undersÈands- that provisJ-ons requlr ing the vicePres j-d'ent to be dísquarlf  ied rrorn performS-ng åertain functionsof hi-s of  f ice wour.d raíse conet i tut iånar probrems.

Proposed /ve¡ø ,section 701 of the Eühics in Government Act

our general  concern about creat ing neh/ c iv iL restr ict ionsthat part la l ly  over lap wi th exist fng cr imlnal  and civ i rrestr ict ions is even nore height.ened in the ar@a of po=t_-employment I -aw, whích Ís the suulect  of  proposed. sect ion 701.The current poet-emplo¡rment restr l-ct ions 
"-r" 

an espociarlycomprJ-cated body of raw. The mal-n criml_nar statute, 1g u _ s _ c.l r  at  n-s ¿u | |  aJ.ready contaj,ns no fewer than seven separaterestr ict ions for  the executÍve branch- To these must be addedthe post-employment restr ict ions of the procurement rntegrity

'These concerns 
_are not epeculatl-ve, For example, oGE has beenadvised more than once that of f íc iars fn certafn execut iveagenciee have so focused on the post*employmenÈ restr ict iong inthe Procurement fntegr i ty Act,  At  ü.S.C. S 423(dI ,  that  theyhave over l -ooked or underãppreclated the related, but dl f ferent,cr imÍnaL resrr ict ions in 1-B U,S,C. S ZO7 (a) .
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A.ct ,  the post-emproyment,  appr icat ion of  1B u.  s,  c.  s zo3, and
ml-scel- laneoüs post-emproyment resLr ict ions of  speciar
appl lcabíI i ty,  such åÊ 12 U.S.C. S lgZO(k)t  not  to ment ion the' l ,egaf ethics ruJes, such as ABA Moder Rure 1.11, Therefore,  oGE
is part icular ly concerned about the accret ion of  yeL one more
layer of post-employment restr ict ione that must be explained to
employees and harmonized wíth exist íng provis ions.

Furthermore'  l t  is  not  c l -ear how sect ion 7o:-  is  intended to
appty to employees rn¡ho meet the defíni-t ion of "cowerecl executl-ve
branch of f  lc l -ar .  "  ín proposed eect ion ' ros,  but  who aïe not
already subject  to 1g U.S.c- S ZA7 @) or (d) .  For example,  the
def in i t i "on at  proposed sect ion 70s (3) includes eìnpLoyeesndescr ibed in sect ion T5 j .L (b) (2) (B) of  t i tLe S, Uni ted States
code"r r t  ls  our understandíng that 5 u.s-c,  s Ts1r.(b)(2)(B)
descr l -bes what ere commonly ¡<nown as schedure c emproy"; ; ;  

' r : ; - ;

noncareer employees below the senior Execut ive servlce leveI,
typicalry General  schedure (GS) emproyees serving in var ious
conf idenÈial-  or  pol icy posl- t lons ,  see,.  e.  g. ,  of  f  ice of  the
clerk,  House of  RepresentatLves, Lobbying Díscr.osure Act
Guidance, s 2 (eame languagie in Lobbying Dr-sclosure Àctgeneralry coverË scheduÌe c employees, but r rot  sES),
http: /  /cJ.exk. - Such GS_Ievel_----*-l 

--emproyees do not meet the pay or òtner cri teria for coverâg.e
under Lhe exist lng resrr ict ions in sect íon Zai  (c)  

"r-  tJ i . i - -ñ;ber ieve the better readíng of  proposed sect ion 7or is thatcovered executive branch emproyeel wour-d not be subject to thenehr Èwo-year ban i f  they were noÈ already subject  to theexist ing one-year ban in eèct ion 2o7 (c,)  or  (crJ ,  but  Lhåe shourdbe clarif ied' vi le are concerned that. the suggestion that suchemproyees are subJect to a two-year cootínf-ãrr  per iod wourd.impede the recruitment and retention of indivld.uals to serve i-n

3 rt l-s important Èo remember t.hat these emproyees nevertheressere subject to other lmportanË posÈ-emptoymeät restr ict lons that
19!uce the potent ia l  for  misusã of  in i ruence. Theee include al i fet ime ban on repregenÈing anyone in connecÈion with apart icurar matter involv ing 

=pe"ì . f ic  part ies in ç¡hich theenployee part icipated for the Govern¡nent, âs weLl- as a two-year
b3t on rePrese_ntJ-ng anyone ln connectl-on with any such matters
lhat were pendlng under the employee's of f íc ia l  responsibi l i ty
dur ing the f inal ,  year of  Goveinmãnù service" see 1g u.s.c.
S 207 (a) (1),  (2)  .
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posíÈions that histor ical ly have been weLJ. below the level-  of
statue and responslbl l f ty for  coverage under sect ion 201 (c,¡  or(d) .

Proposed JVeø .9ectLon 702 of the EthicE in Government Act

sect ion 1o2, whl-ch imposes a ¡ecusaL reguirement on covered,
of f íc iaLs who are negottãt ing or have an ärrangement wi th aprospect ive empJ-oyer,  a lso raj-ses concerns about over lapping and
i-nconsistent ethics provisÍons. rhis provis ion on emproyment
negot iat ions over laps noÈ only vr l th 1g U.S,C. S ZOB but alsowith Èhe emploSrment còntacC provision in the procurement
Integr l ty Act,  At  U,S.C. S 423(ct .  A covered of f ic lat_,therefore,  could be put in the posi t ion of  having to fo l tow thet 'hree sets of  over lapping but ol f rerent requiremãnts pertaining
to a s j -ngle emplo¡rment negot iaÈion. rnt ,erpret ive confusíon--
e,9. ,  propoeed sect ion 7oz uses the term "arry of f ic íar  matter, , ,
whereas sectlon 209 uses Èhe term ,rpart icular ¡f lcftteï, '  andsect ion 423 (c)  uses the term , 'Federal  agency pio"o"anent, , - - ís
almost lnevi table_

we note also that sect ion iaz would add a new hrarversÈandard and proceduree that di f fer  f rom Èhose undersect ion 208 (b) -  AJ-thouqrh we appreciate and share thecommlttee's concerns about emplo¡rm-rt--tt .gotiat ion waivers ¡ wêþer ieve this added st ,atutoiy comprexl ty is unnecessary.Pursuant to Execut iwe order lz lzt ,  oGE arreaay e>(e.rc ises aconsul- tat ive role wi th regard to waivers íesueã by agenciesunder l -8 u.  s.  c.  s 209 (b) .  Durrng t ,hese corrsurtat ions,  oGEsometimes reeommends against the i lsuanee of the waiver andoften recommends changes to proposed. waÍvers to frà.,r"rrt rear- oraÞÞârent conf l ic ts of  interesÈ, Moreovex, in 2004, oGE issued amemorandum t 'o al l  designated agency ethics off ieiars cautionirrgthat watvers coverins employmenr 
-;d;;; ; ; iårru 

requiret tpart icurar scrut iny" and shourd ue " iesued- only in compelr ingclrcumstances. ' ,  OGE Memorandum Do_04 _OZg,

gul-dance and
thal  the
negotS-at ions

OGE I s exJ_eting
pract lce of
ls widespread,

In l ight  of  rh is
consul tat l_ve roJ^e, vre do not bel ieve
granting waivers for employmont

Fínal ly,  a lÈhough proposed sect, ions'rot  and ?03 eachcont,ain a paragraph indícating that. no effect on the pararrer
crfninal  conf l ic t  of  interest  statute i .s intended, sect lon loz
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lacks such a paragraph. Ehe signi f  lcance of  th is omj-ssLon i .snot c lear

Proposed Àren¡ section 70s of the Ethics in Government Act

oGE sharee the committee , s concern about the so_car_J-ed"reverse" revolv ing door,  i .e. ,  of f ic ia ls part ic i .pat ing inmaÈters lnvorving their  former emproyers.  For th is t reason, oGEhae issued l ts oürn rule oear lËg 
-  

*r t r ,  i rnpart tar i ty conce' .sar is lng f rorn an employee's part icípatLon in matters invo¡-v lng aformer emproyer or c l ient .  .9ee 5 c.  r ' .  n,  s 2635, 502 (b) (1) ( iv)  ,

Proposed sect ion 703, however,  has certain features thatcouJ'd 5-mpaír the eff icierrt use of expert personnel and createothef adminístrat Íve problems.

Fl-rst¡  sect ion 703 wou.t  d create a two-year recusar per iodfor certain matters af fect ing th;-  f rnanciàr int .erests of  aformer employer or c l - l -ent .  OGE chose e one_year f  ocus for l tsr t r le '  because i t  hra* thought that ,  a l0nger per iod ofd,-squal i f icat ion wourd unduly ñ-*p"t  the abi l i ty  of  agrencies totake advantage of. the expert, ise of employees who havespecial ized experíence from thefr  former employment.a

Second, the waiver provis ion in sect ion 703 cannotpract f -cabJ'y be adminLst"red because i t  reguires wr i t ten oGEapprovar for every r¿arver. Given the rarge ñum¡er of emproyeescovered by th ie prohibi t i .on,  as * . r i -  r*  the potent ia l  range ofmattef  s subj  ect  to the p¡ohibl- tLon, i t  would be lnf  easibJ_e foroGE to become invotved it  every singte waiver det.erml,natl-on for

'  we note also that the extended recusar requirement undersect ion 703 
.  ,wouJ-d appry 

_Èo any part icular *" t t* ,  ínvorvingspeci f  f -c part ies that-  ì 'wä.rLd af  fe-ct  
-  

t r r"  f ínancÍaj-  interests, ,  ofthe former emproyer or cr ient .  th is contrasts r^r iÈh theOGE rule,  which focuses on part ícu]ar matters in which t .heformer employer or cr j -ent  actuar ly is a party or representatrveof a parÈy. Thus, under 
-sect ion io3,  emproyees would have toconsider whether thetr former 

"*p1-oy", 
or cl ient has someffnancial  interest  even though not actuarry a party orrepresentat ive of  a party. .  For exampler ãf i  employee might haveEo recuse from part icìpating rn a iawsuit brought by someoneother than his . former emproyer, i f  trr" raweuit 

"Lt 
a precedentbenefl-t ing ãn entire tnoultry of whích the former employer was amember.
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every covored of f r 'c iar- .  .Apart  f rom the magnitude of  the task,oGE wou]d not even have the famiriari ty with agency programs andthe impact of those programs on *-rury-former employer and cr, ientto be abl-e to make informed decis ions. Moreover,  becausesect lon 703 general ly paral le ls Lg U,S.C. S 2Og, i t  seenrsanomaLous that the paralrel  breaks down in th is regard:  thewaiver of  an emproyeers owf l  f inancÍar.  interest ,  under 1-g u.s.c.s 208(b) (1),  is  approved by the emproyee,s appoinr lng of f ic iar ,whereas the waíver of  a non-f lna.rc i . i  rerat ionshíp,  which doesnot even lmpricaÈe a criminal resrrj .cri ; ; ,  
--; ; îå 

have ro beapproved d,irectly by OcE,

Sect ion 4

oGË has concerns about certaln amend,ments to theProcurement rntegr i ty Act in sect ion 4 of  the birr .

Fírst '  oGE bel íevee that the extension of  the currenL, one_year employment,  ban in 4l  U.S.C. S AZ3(d) to two years mightvery werl impede the recruitment and reÈention of quali f iedemployeee'  A recent report  by the Nat ional  Acad.emies of  sclencedescribes the kinds of recrutiment probrems that may oe expectedwlÈh en expansion of the post-empló¡rment restr ict ions under ÈheProcurement rntegr i ty Act:  r , rn iú Lggz study of  th is issue, theNat lonal-  Academies commrtteq rãporteo thât president ia lrecrui ters,  as werr-  as scíentísts arra engineers who have beenapproached by recrui ters¡  found that the iawe restr ict ing post_Government employment have become the biggest disincentive topubl ic servieê'  overrappingr conf,ue,,ngT and r-n some respectsoverbroad measures that *ur* suspended with the passage of  the1989 Ethics Reform .A,ct  have come back into ef fect ,  and there j_sconstant pressure Èo broaden the t."ïr i"t ions furt i ier by banningoff ic ia ls lnvotved 1n speci f ic  procurement act ions f rom workingin any capacity fol any cortrpetJ-ng contractors for 1 or z year'.  , ,National Academy of Scl-encosr €t ã1,. scienee and. Tec,.no;,gy inthe Nationar- r¡tere.st :  Ensuring inu Best preside,ntiai andFederaJ- Advisory commitÈee scie¡ãe and TechnoJogy Appoint¡nenÈs202 (2004) '  one might expect simirar probrerns *ltrr recruit j-ngand retent ion of  spãcial ized expert t  other than scienÈists andeng'J-neers. See g:enáratJy oGE, aåport at 24-_26.

We note addi t ional ty that  sect ion 4 (e) of  the bt l t  providesa epecial  ef fect ive date for  th is new post-empl0ymentrest , ¡ ic t ion I  Mareh 31, 2gO].  ConeüuentLy,  a wl_de swath ofcareer procurement off icíal_e wourd Ë. denied any moaningful
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not ice or opportuni ty to adJust theír  cereer prans in responseto th is s igni f icant change in cond, i t ions of  emproyment.  onecould wel l  expect,  that  euch a shortr  gven retroact ive,  ef fect ivedate could create morare probråms among the acquis i t tonworkforce.

seÇond, oGE has concerns about the proposed two-year bar,1n sect lon 4(cl  r  oxt  former cont,ractor employees part ic1pat lng ina procurement invorving their for¡ner employer- ih.t" is arrãadyan oGE rule.  requir ing of f ic ia ls Èo consider È;;  
- ; " ;å-- i l ;

disquali f ication 
_ .from 'party,r matters invoJ_ving their foï¡neremployers and cl ients f-or a one_year period, and oGE is notah¡âre that this rul-e has proven lnadequate in Lhe procu¡ementcontselr t '  ,9ee 5 c 'F.R. $ 2635,502(b) (1) ( ív) .  Furthermoref oGEis concerned about the potent iaÌ  for  confusion i f  there areessent ia l ly  two rules,  i .e.  t  ã t$ro year provis lon forprocurement matters and a ole yeer provislon forcrr other partyrnatters '  of  course, t ,he s i tua-t lon'woula be further compl lcatedby sect ion 3 of  the bi l r ,  in part icular proposed new sect ion 703of the Ethics tn Government å,ct, which wouJ.d c¡eate yet athlrd standard for "covered. execut i íe i ranch of f Íc iars. , ,

Thi-rd,  there f  s no waiver provis i .on in t .hÍs reverserewoLving door provis ion.  This i "  problemat ic beÇause t ,heprohlbi t ion is not l iní ted to contracts of  any part lcular s lzeor ro procurement dutíes of  any part icu]_ar t i rpå- or degree ofimportance, in contrast  to othei  provis ions of  the procurementrntegr i ty Act.  see 4L U, s.  c.  S ¿bs (c)  (contract ,s in exc@ss ofs impl i f ied acguis i t f -on threshord) ;  Lzs (d) (conrracts in e>(cessof $10u'  and- speci f ical ly enumera.ed procureûent dut ies),  NordoeE the bi l l  permit -qenciàs- l .-ã,r- io* large former emproyersinto separate ãiv i . ior='  o* af f t l iates for  th is purpo.Ber unr ikethe post-emplolrment restr ict ion tn the procureierrt rntegrÌÈyAct '  see 4t  u 's 'c.  s 423(d)-  such a blanket restr ict ion couldaffect the Government I s abilJ-ty to recrult and eff icienrty usethe services of  experts coming ã.*  thã pr ivate secÈor.

Thank you- for  the opportuni ty to present the v iews of  oGE,Please do not hesl tate tå contact  us i f  r {e may be af  addi t l0nar_
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asslstance. The Off íce of  Management,
that, from the perspectl_ve of the
t .here is no obJect ion to submission of

cc:  The Honorable Tom Davis
Ranking Mernber
Commj.ttee on Ove¡sight and

Government Reform

Feb 23 2OO7 14:53 P.15

and Budget has advised us
Administratj-on r s pxoqïam¡
this let ter .

'-'r ,/ z
$ A,^¿t-z'

Cusick

Sinc-erely,

Robort  I .
DÍrector


